Public Comments on

Bonne Femme Watershed Plan

Note: the comments are listed in the order they were received.

1. Name: Carl Freiling

1) The use of TDRs could be linked with LIDs. i.e. the required # or amount of TDR “units” could be reduced based on commitments to LIDs ( & BMPs)
2) Could property tax mitigation be used as an incentive for ag. use commitment to BMPs and LIDs (like Farm Forestry Programs).
2. Name: John Ikerd

Obviously, a lot of hard work and careful thought went to development of the Bonne Femme Watershed Plan. I don’t want my comments to be construed as derogatory of the thoughts and efforts that went into preparing the plan. However, I was disappointed that the plan did not even seem to suggest the necessity for a comprehensive “land use plan” for the watershed. The current plan provides the logical and rational means to implement such a plan. However, without a “land use plan,” the current plan is likely to be of little value in protecting the ecological integrity of the Bonne Femme watershed.

Terry Frueh, in the initial meeting introducing the plan to the public, indicated that the task force, in developing the plan, did not feel they were competent to address the land use plan process. However, they certainly could have drafted an initial land use plan as a point of departure for broader community involvement in the land use planning process – which is an inherent necessity in developing any land use plan. Land use planning is not a process to be carried out by so called experts, but rather by those most likely to be affected by the planning process. They should rely on science-based information and expert opinions to guide their deliberation but not rely on experts to make the necessary decisions in developing the plan. 
Watershed planning ultimately is about looking at the watershed as a whole to determine the best use of land in varied and diverse parts of the watershed. Lacking a comprehensive land use plan, the current plan is little more than a set of best management practices that have no particular connection to this particular watershed. There is no sense of using an understanding of the watershed as a whole to determine the appropriate use of its individual parts.
For example, I think there is adequate science-based information and expert opinion to support limiting the intensity of development of the Bonne Femme watershed. The science suggests allowing no more than 15% of impervious surfaces for the watershed as a whole. Thus, intensive development of some parts of the watershed, such as those along HWY 63, must be offset by less intensive development elsewhere in the watershed to limit the average to 15% for the entire watershed. Maximum use of so-called best management practices would then have to be used in the intensively developed areas whereas less restrictive and costly practices would be appropriate and adequate in less intensively developed areas. Developers of the areas planned for more intensive, and thus more profitable, development could be required to pay for the purchase of development rights and conservation easements from landowners in those areas planned for less intensive development. Such a plan would allow the watershed to be developed to the maximum extent consistent with its ecological capacity, while allowing all landowners in the watershed to receive an equitable share of the economic value of development.
3. Name: Agnes & Bill Crowley, Co-Administrators, Crowleys Cove Farm, LLC
On page iv of the Foreward of the BFWP it states: "The committee's balance ensured that the plan would represent the values of the community as a whole and not be skewed toward any particular special interest."  and page 1 of the Executive Summary stated:"...the balanced nature of the committee improved the likelihood it would be unbiased." After speaking to several past and present committee members I am not convinced that your committee and its conclusions and recommendations achieved that balance. For example, in Appendix B there is no reference to or definition of "Property Rights." And, in Appendix C there are no references to the broad and deeply pertinent topic of property rights. Therefore, in an effort to rectify what I consider to be a major oversight of your effort, I offer the following as my public comment to be appended to the addendum to the plan. These citations are also in the mail, Express Service, to be delivered Monday, April 23, before 3:00 pm, so that they will be considered for the addendum. 

Property Rights Bibliography

CONSTITUTION OF THE STATE OF MISSOURI

Sec. 26. That private property shall not be taken or damaged for public use without just compensation. Such compensation shall be ascertained by a jury or board of commissioners of

not less than three freeholders, in such manner as may be provided by law; and until the same shall be paid to the owner, or into court for the owner, the property shall not be disturbed or the proprietary rights of the owner therein divested. The fee of land taken for railroad purposes

without the consent of the owner thereof shall remain in such owner subject to the use for which it is taken. Governor Matt Blunt; Thursday, Jan. 26, 2006 

"We must ensure that eminent domain abuses in Missouri are forever ended." "Property ownership is among our most basic rights as a people. It is government’s role to protect those rights."

United States Representative Kenny Hulshof, Nov 22,2005

Private Property verses the use of Eminent Domain by Kenny Hulshof, Columbia Business Times Review, November 22, 2005

"This is a dangerous precedent that could serve to erode the property rights of private citizens. That is why I supported passage in the U.S. House of H.R. 4128, the Private Property Rights Protection Act."

University of Missouri Center for Economic Education; www.missouri.edu/~cee/Grades/ceehs42.html

"One duty of government in a market economy stands head and shoulders above all others: the protection of property rights, without which the incentive to produce (as well as the means to produce) does not exist."

University of Missouri Extension

Your Rights Under Condemnation in Missouri

Stephen F. Matthews and Timothy W. Triplett; Department of Agricultural Economics

http://extension.missouri.edu/explore/agguides/agecon/g00500.htm
Missouri First; www.mofirst.org/essays/property-rights.html
Any social compact that permits the stronger, more powerful to forcefully take the property of the weaker members of society will eventually allow similar takings of "property" of a more personal nature, like life and liberty.

Private Property Rights Under Fire in Missouri

http://www.pacificlegal.org/?mvcTask=topic&id=1&PHPSESSID=b2e94084951c7419e3daefae8e5cac7e; http://www.cato.org/pub_display.php?pub_id=7974    "But Missouri has managed to make things worse. A state law allows nonprofit organizations to take private land for their own private uses — without paying the owners a dime. And on Feb. 7 the Missouri Court of Appeals refused even to consider whether the law is constitutional."
Wetlands Property Rights

What About Takings?

The Issue: When does a government action affecting private property amount to a "taking," and what are the takings implications of wetland regulation?

The Fifth Amendment to the Constitution of the United States of America

"No person shall...be deprived of...property without due process of law, nor shall private property be taken for public use, without just compensation."

Legal Background

The concept of takings comes from the Fifth Amendment (see box above), which prohibits the taking of private property by the government for a public use without payment of just compensation. This fact sheet briefly explores the issue of takings as it relates to wetlands regulation. The Supreme Court and lower courts have established a body of law used to determine when government actions affecting use of private property amount to a "taking" of the property by the government. When private property is "taken" by the government, the property owner must be fairly compensated. Initially, the courts recognized takings claims based on government actions that resulted in a physical seizure or occupation of private property. The courts subsequently ruled that, in certain limited circumstances, government regulation affecting private property also may amount to a taking. In reviewing these "regulatory" takings cases, the courts generally apply a balancing test; they examine the character of the government's action and its effect on the property's economic value. Government actions for the purpose of protecting public health and safety, including many types of actions for environmental protection, generally will not constitute takings. The courts also look at the extent to which the government's action interferes with the reasonable, investment-backed expectations of the property owner.

In Lucas v. South Carolina Coastal Council (1992), the U.S. Supreme Court ruled that a State regulation that deprives a property owner of all economically beneficial use of that property can be a taking. The court further clarified, however, that a regulation is not a taking if it is consistent with "restrictions that background principles of the State's law of property and nuisance already placed upon ownership." As an example of "background principles," the court referred to the right of government to prevent flooding of others' property.

Dolan v. City of Tigard (1994), a more recent Supreme Court takings case, involved a requirement by the City of Tigard in Oregon that, to prevent flooding and traffic congestion, a business owner seeking to expand substantially onto property adjacent to a floodplain create a public greenway and bike path from private land. The Supreme Court ruled that the City's requirement would be a taking if the City did not show that there was a "reasonable relationship" between the creation of the greenway and bike path and the impact of the development. As compared to the facts in Dolan, the Clean Water Act Section 404 program generally does not require property owners to provide public access across or along their property.

Current Status

The presence of wetlands does not mean that a property owner cannot undertake any activity on the property. In fact, wetlands regulation under Section 404 does not necessarily even result in restricting the use of a site. Many activities are either not regulated at all, explicitly exempted from regulation, or authorized under general permits.

Moreover, in situations where individual permits are required, the Federal agencies can work with permit applicants to design projects that meet the requirements of the law and protect the environment and public safety, while accomplishing the legitimate individual objectives and protecting the property rights of the applicant. Overall, more than 95% of all projects receive Section 404 authorization.

http://www.epa.gov/owow/wetlands/facts/fact18.html
Property Rights and Wetlands

The government’s attempt to regulate the use of private land is a major issue facing small business. Regulations continue to undermine the rights of individuals to lawfully use their property and effectively conduct business. Government agencies such as the EPA, the Department of the Interior and the Army Corps of Engineers issue regulations that are devastating to small business. For instance, the Corps of Engineers is trying to extend to extend its jurisdiction of navigable waters under the Clean Water Act to non-navigable waters, which includes private land that contains wetlands. By sweeping more private land under its jurisdiction, the Corps forces property owners to go through a series of expensive regulatory hoops in order to develop their property.

The NFIB Legal Foundation is working to guarantee that small-business owners retain the right to use and develop their land, and that government agencies assess the impact of their regulations on private property.

* Glass v. Goeckel -- Protecting Small Business in Beach-Ownership Dispute

* Deaton v. U.S. -- Fighting Army Corps’ Encroachment on Private-Property Rights

* U.S. v. Rapanos -- Fighting Expanded Criminalization of Private Land Use of Wetlands

* U.S. v. Newdunn -- Fighting Civil Penalties Assessed in Wetlands Case

* Norwood v. Gamble, et al. – Legal Foundation Joins Eminent Domain Struggle

* Rapanos v. U.S.--Fighting Expanded Federal Regulation of Private Land Use of Wetlands - Victory!

* Blue v. City of Los Angeles--Eminent Domain Strikes another Small Business 

http://www.nfib.com/page/propertyRightsCases.html
How ‘Wetlands’ Bureaucrats Crush Private-property Rights

On Aug. 18, 2004, 68-year-old Michigan resident John Rapanos is scheduled to be sentenced for the third time by Federal District Court Judge Lawrence P. Zatkoff.

Following the conviction of Mr. Rapanos for violating the federal Clean Water Act by filling wetlands on his 175-acre parcel without a federal permit, Judge Zatkoff set aside the conviction because of deficiencies in the prosecution’s presentation. The federal appellate court reversed Judge Zatkoff’s action and ordered him to sentence Rapanos.

At the sentencing hearing – which followed the sentencing of an illegal immigrant for drug trafficking – the judge signaled his disgust at the Justice Department’s prosecution of Rapanos with this bench comment:

"So here we have a person who comes to the United States and commits crimes of selling dope and the government asks me to put him in prison for 10 months. And then we have an American citizen who buys land, pays for it with his own money, and he moves some sand from one end to the other and the government wants me to give him 63 months in prison. Now if that isn’t our system gone crazy, I don’t know what is. And I am not going to do it."

At Rapanos’ second sentencing, Judge Zatkoff sentenced him to 200 hours of community service, three years probation, and a $185,000 fine, each of which Rapanos fulfilled. Still not satisfied that Judge Zatkoff had not imposed prison time, the appellate court, at the Justice Department’s urging, ordered Judge Zatkoff to imprison Rapanos for a minimum of 10 months.

Assuming this happens on Aug. 18, and if that isn’t enough, the government is asking for civil damages against Rapanos in the shocking amount of $10 million in fines, forfeiture of 81 acres of his land, and $3 million in "mitigation fees" – all on top of the earlier ordered fine of $185,000 which Rapanos already paid.

What is really going on here? Is John Rapanos one of the country’s leading outlaws? What explains the U.S. government’s seemingly insatiable zest for retribution against a productive, taxpaying citizen with no prior criminal record?

http://www.pacificlegal.org/?mvcTask=opinion&id=384&PHPSESSID=bbae4cda81419737d3df3ff091ae6910
4. Name: Tom O’Connor
The plan does not address the important concept of a regional wastewater treatment plant—an issue that is key to the future of the region and a target of much attention, money, and study in recent years.

This entire region, not just recharge and karst areas, should be afforded protections comparable to State Parks and Conservation Areas. 

I disagree with the goal of “policies which boost jobs, retail, tax base, and local economics” and the associated recommendations to “reduce fees and other expenses paid by developers of commercial property.”  These are not conducive to environmental protection.

